Introduction
Does the United Kingdom owe human rights obligations to the population of Iraq because it is an occupying power? When the United States is listening in on the phone calls of a French citizen who lives in Belgium, does international human rights law, and thus the right to privacy, apply? These are questions that implicate what is known as the extraterritorial application of human rights treaties. By now, it is uncontroversial that every international human rights instrument may impose at least some extraterritorial obligations, and that the concept of jurisdiction is central to this issue.
1 I have no quarrel with either the idea of extraterritorial application of human rights treaties, nor with the idea that jurisdiction is the correct focus of this debate. Consequently, it is not the aim of this article to contest extraterritoriality, or to offer an account of jurisdiction. Instead, the present article focuses on the specific role notions of title play in the debate about extraterritoriality and the interpretation of jurisdiction. I argue that the notion of title to territory continues to shape the interpretation of jurisdiction -whatever the correct one may be -and that this should be avoided from the perspective of international human rights law because of the fundamentally opposed purposes of the two concepts.
Let me first introduce the debates as I read them. Extraterritorial application means an instance where a state owes human rights obligations to an individual situated outside of its territory. 2 As a matter of practice, the concept of 'jurisdiction' is discussed against the backdrop of very specific circumstances. 3 The upshot of this development is twofold. First, we have so far elaborated the meaning of jurisdiction in cases where intuition suggests that applying international human rights law is somehow exceptional. 4 Second, the fact that territorial and jurisdictional relationships between states and individuals are discussed at the same time implies that the concepts of jurisdiction and title are linked, without, specifying the nature of the relationship. Interestingly, however, whether there is or should be a particular relationship between the concepts of title to territory in public international law and jurisdiction in international human rights law specifically, has not gained much attention. 5 This is true even though there are quite a few instances suggesting that underlying assumptions about this relationship are actually important. Consider the following provisions and their interpretation by way of example.
Human rights instruments make reference to both territory and jurisdiction in different combinations. The International Covenant on Civil and Political Rights (ICCPR), for example mentions both concepts in its Article 2, which provides that '[e]ach State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant.' 6 A strictly textual interpretation would mean that a state needs to hold title to territory and exercise jurisdiction cumulatively, and at the same time in order for the ICCPR to apply. The Human Rights Committee (HRC), however, has interpreted this formulation disjunctively: it found that 'and' actually means 'or'. 7 The International Covenant on Economic, Social and Cultural Rights (ICESCR) does not mention either of the concepts in its provision on general state obligations.
The relevant Article 2 instead addresses international assistance and cooperation, 8 For an analysis of the drafting history of the provision see Gondek, supra note 1, at 92-105. 8 On the implications for extraterritoriality see ibid., at 316-28; M. Gibney and S. Skogly, 'Transnational human rights obligations ' (2010) commentators insist that jurisdiction is 'primarily territorial', which would mean that jurisdiction is both logically and normatively connected to national territory. 13 At the same time, the same Court and the same authors also claim that jurisdiction in international human rights law is the very exception of territoriality, implying that jurisdiction does not only flow from territory, but at the same time constitutes a value that justifies its exceptions. 14 This is a peculiar connection of claims, as they cannot both be true at the same time. The fact that it is not only present but common suggests that assumptions about the relationship between title to territory and the meaning of jurisdiction are fundamentally relevant to the confusion surrounding extraterritoriality.
The starting point of this article is thus that the discussion of the relationship of the concepts of jurisdiction and title to territory could benefit from a conceptually coherent approach. In other words, the different contentions and assumptions should be organized into categories. In order to do so, I start by looking at what international law has to say about jurisdiction, as understood in international human rights law, and territory, respectively. The unsurprising, yet important, conclusion of this survey in section 2 is that the two concepts serve different normative purposes and that they are thus not the same and should be treated Sections 4, 5, and 6 look at the three main models -approximation, differentiation, and separation -in turn. The discussion of the approximation and differentiation models suggests that title is alive and well in interpretations of jurisdiction. In order to show that this is a mistake, and that title should not influence the interpretation of jurisdiction, each model is evaluated against its fit with the relational nature of human rights. I argue that the approximation and differentiation models fail on this criterion, while the separation model fares best. Section 7 concludes.
Jurisdiction, territory, and international law
The concepts of jurisdiction and territory are widely made use of and referred to in public international law in general and in international human rights law in particular. This section first considers the meaning of jurisdiction through the particular lens of international human rights law. This limitation of scope is necessary for a simple reason: there are many meanings of jurisdiction in international law. 15 The one that is of interest here is the threshold criterion 16 In the context of general public international law this is a peculiar, if not marginal meaning of the term. 17 It is important that this article should not be taken to address any of the other, more prevalent meanings.
Second, territory will be considered in the context of the norms of international law that regulate title to territory by states. 18 Again, a note of caution is warranted: this paper only describes the relevant aspects of public international law and draws some conclusions on its implications and effects. It does not, therefore, systematically describe, let alone evaluate, the legal regime against any justifications of territorial rights. 19 After outlining both of these areas, the section concludes that the concepts of territory and jurisdiction in the relevant sense have very different purposes. They should thus be distinguished meticulously and any postulated relationship of these concepts, while not excluded by their distinctiveness, needs to be approached with care.
Jurisdiction and international human rights law
Much like the relationship between territory and jurisdiction, the one between jurisdiction and international human rights law is a fraught one. 20 The main reason seems to be that jurisdiction has many meanings. 21 I owe the clear expression of the idea to Mills. 24 He argues that jurisdiction in international law can and should no longer be conceptualized as merely a matter of rights and powers, but also needs to be analysed as a question of duty. However, his concern is a different one from mine. He makes the argument that there are circumstances where the exercise of state jurisdiction in the traditional sense of an authority to regulate may be a duty rather than a right. 25 That is, his argument concerns the lack of discretion in the exercise of jurisdiction, but the underlying conception of jurisdiction as regulatory authority -that is, a right -is not affected. In the context of international human rights law, on the other hand, the distinction between jurisdiction as a question of right and jurisdiction as a matter of duty is more fundamental on a conceptual level. Let me explain. strictly speaking, has no discretion regarding the applicability of its human rights obligations.
Put differently: once jurisdiction is established, international human rights instruments apply and the question of whether the state accepts its obligations under any such instrument is irrelevant. And it is even less relevant whether said state has any jurisdictional rights over the same situation. As the argument unfolds, we will see that this distinction between jurisdiction as a question of right and jurisdiction as a question of duty is crucial.
In sum, jurisdiction in international human rights law is a matter of duty in the sense that its sets out criteria (whatever those may be), that, when met, trigger human rights obligations of a state towards an individual. Accordingly, it is crucial at the very beginning of an inquiry into human rights violations: whether or not there is an obligation to be violated depends on whether the state had jurisdiction. This is important because no one, not even a state, can violate an obligation it does not have. 31 While not always spelled out in this fashion, jurisdiction in international human rights law has the function and purpose to trigger obligations of states towards individuals. 32 As we will see after the discussion of territory that is to follow, it is precisely this purpose that makes the relationship with territory more complicated than is sometimes acknowledged.
Title to territory in public international law
For our purposes, a brief and selective outline of international law of territory suffices. 33 The three essential areas of interest are the following: the definition of a state, states' territorial integrity, acquisition and loss of territory, and territory as a source of sovereignty.
Traditionally, international law defines States as its subjects to consist of a defined territory with a permanent population ruled by an independent government. 34 According to this, States are essentially territorial entities. 35 Even though there are doubts as to how important territory really is as a separate criterion of statehood, 'a certain coherent territory effectively governed' remains central.
36 31 On the relevance of this point see Raible, supra note 1, at 166. 32 It could, and probably should, be argued that jurisdiction is thus an unfortunate choice of term for the purposes of human rights law. However, it seems it is what we are left with for now. 33 This is a simplified account in order to keep distractions from the purpose of this paper to a minimum. For more on territory in international law see Shaw When it comes to acquisition and transfer of territory of states international law treats it not entirely unlike property. 37 States can acquire territory either originally or derivatively. 38 Original acquisition occurs when a state occupies territory, that is, when it yields relatively uncontested and effective jurisdictional powers 39 in a particular territory. 40 States acquire territory derivatively through cession. The reason for a cession can be a sale or a political decision by the ceding state. However, in both cases the derivatively acquired title is only valid if the title of the ceding state was valid as well. The upshot is that title, understood as 'the validity of claims to territorial sovereignty against other states', 41 is central in any case. 42 This last statement illustrates that the notion of title to territory is intimately linked to sovereignty, as title comprises its 'essence'. 43 The concept of title in international law exhibits a strong preference for the status quo. 44 This is manifested the following principles, among others. First, consistent use of and effective exercise of state functions over a territory, are central notions that almost always bear a decisive effect in determining such title. 45 Second, international law upholds territorial integrity of (existing) states, as evidenced by article 2(4) of the UN Charter. 46 The principle is particularly important in discussions about secessions. 47 Further evidence of the importance of territorial integrity may be found in the fact that coerced territorial transfers -such as conquests -while prohibited today, were (and are) the source of valid title to territory if they occurred before 1928, when the Kellogg-Briand Pact 48 was signed. 49 The fact that international law concerning territory favours the status quo by focusing on historical effectiveness 50 is a consequence of its purpose. It performs the important function of creating and upholding international stability.
In doing so, international law in practice avoids the crucial questions of legitimacy and acts as a workable arbiter in case of territorial disputes. 51 The focus on effectiveness and the favouring of the status quo might be morally flawed, 52 but make sense in light of the purpose of this area of law.
Contrast this analysis with what was said about jurisdiction in international human rights law by revisiting the distinction between jurisdiction as right and jurisdiction as a trigger of duty. 53 Title to territory is about the validity of claims by a particular State. It is related to the conception of jurisdiction as powers and rights, as regulatory authority of states, dependent as it is, on the effective exercise of exactly these powers. In other words, jurisdiction here refers to a right of a state to exercise regulatory authority. It allocates rights, and is thus agnostic as to whether a state actually exercises its authority. 54 However, jurisdiction in this sense has little to no obvious resemblance to jurisdiction as it is understood in international human rights law.
One could say that either or both of these legal conceptions are impractical, or morally flawed.
However, this is a moot point. The opposing conceptions are simply a consequence of the purpose of each area of law. The international law on territory, as we have seen, maintains a minimum of stability by upholding exclusive claims by States. Title to territory and jurisdiction in international human rights law serve different purposes.
These different purposes call for a careful analysis of the relationship and for criteria to arbitrate between different models of said relationship. The next section takes up this task. I introduce three models to organise existing claims about the relationship of jurisdiction and territory as well as an argument in favour of the relational nature of human rights as an evaluative yardstick.
Three models and their evaluation

Models
The introduction to this paper mentioned a few examples of contentions about or relating to the relationship of territory and jurisdiction. We have reached the stage of organising these claims into models. The approximation model is one that defends that jurisdiction in international human rights law is for all intents and purposes a mirror of title to territory. The differentiation model bundles claims to the effect that the criteria making up jurisdiction depend on whether the relevant situation is found within or outside of the territory of the state, whose jurisdiction is in question. The separation model maintains that jurisdiction in international human rights law and title to territory are conceptually entirely separate and that similarities -if any -are not due to the fact the jurisdiction is related to title. Not present as a model of the relationship is the idea that human rights treaties apply only within a state's territory. The reason is that this particular contention to my mind has already been thoroughly analysed and rejected by leading authors in this field. 55 The same is not true for the models discussed here.
Importantly, and in line with the purpose of jurisdiction in international human rights law identified above, 56 the models I propose address the stage of the establishment of the human rights obligations of a state. The models represent positions along the spectrum of how much title to territory impacts (or should impact) the meaning of jurisdiction, conceptually speaking.
Put differently, these models are claims about how the concept of title to territory affects the criteria making up the meaning of jurisdiction in international human rights law. 57 An example of such a claim is that, depending on whether or not an alleged human rights violation takes place within or outside a state's territory, different thresholds should apply. These models serve as organizing tools for the exploration of the following questions: How and why does title to territory linger on in interpretations of jurisdiction? And, if it does, should it?
It is worth noting that not all claims about the relationship between the concepts of title to territory and jurisdiction are dealt with in these models. In other words, not all claims about the relationship pertain to whether title and the trigger of obligations have anything in common. 57 It would be perfectly possible to investigate the opposite perspective where one would ask how much the concept of title to territory in international law can or should be influenced by jurisdiction in international human rights law. However, this is not the point of this paper. 58 Besson, supra note, at 876-77 (emphasis my own).
It is, in Besson's words, a question of evidence rather than concept. 59 While this is an interesting and important issue, the present article does not address it. Instead, it focuses on the question of whether and how title to territory can or should inform the interpretation of jurisdiction in international human rights law as a trigger of obligations.
Method of evaluation: the relational nature of human rights
A note on the method of evaluation is warranted. The use of models is helpful because it allows to bundle different claims about jurisdiction according to how they make use of title to territory.
In turn, this illustrates that title to territory continues to influence the interpretation of jurisdiction. However, the article also aims to show that a conflation, or even unwarranted combination, of title and jurisdiction should be avoided. In order to analyse which of the three models is preferable, we need to know what makes a model of the relationship of jurisdiction and territory successful.
I submit that an evaluation has to be connected to a theory of international legal human rights, and in particular their relational nature. The reason is that the impact of notions of title on jurisdiction in international human rights law affect the stage in the analysis that concerns the establishment of human rights obligations of states in the first place. That is, we are interested in how international human rights law allocates obligations to states, and how this allocation is justified.
The allocation and justification of obligations is a necessary part of human rights. As rights, their very purpose is to give the right holder a claim against the duty bearer. 60 Rights, and thus human rights, need to explain and justify two things in particular. First, they need to explain why an agent other than the right-holder must shoulder the burdens of ensuing 59 Ibid., at 876 60 obligations for the sake of the former. Second, human rights need to be supplied with reasons that justify the allocation of these obligations to one duty-bearer (or a set of duty-bearers) rather than another. In the context of extraterritoriality, this means that we need to ask why international human rights law would insist on the allocation of duties to a particular state, be it the territorial one or not. In other words, the issue of extraterritoriality is really a question of how to identify the relevant duty-bearer in relation to a particular right-holder.
However, international legal human rights are relational in more than one sense: they are normative relationships between a right-holder and a duty-bearer, 61 but they are also dependent on a pre-existing relationship between the two. 65 Besson, on the other hand, treats human rights as rooted in the equal political status of individuals and thus tied to political membership. 66 Her account stresses that, because of this reliance on political equality, some form of membership in a political community is required if an individual is to have claims against institutions of that community. This impacts directly on her account of the meaning of jurisdiction, which she argues is best understood as de facto legal and political authority. 
The Approximation Model
An approximation or mirroring of jurisdiction to title to territory is most clearly visible where the claim is that jurisdiction is 'primarily territorial.' 68 This assertion does rarely stand alone, however. Sometimes it goes hand in hand with the idea that jurisdiction, as a consequence of its territoriality, cannot mean anything else than effective control over territory and that this is true for extraterritorial jurisdiction as well. 69 It is also sometimes followed by the claim that as a consequence of its territoriality jurisdiction must be limited by the sovereign rights of other states.
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The upshot of these propositions is that jurisdiction in international human rights law, even if it is conceptualized as a threshold criterion for the treaties' application, is essentially and necessarily inspired by the criteria usually thought to establish title to territory, the most important of which is effective governance. 71 In other words, the consequence of these claims is that jurisdiction as a threshold criterion should be a close approximation of at least some of the criteria generally used to establish title to territory. What follows unpacks the claim that jurisdiction is best understood as an approximation of the title-inspired criterion of effective control over territory and that jurisdiction as approximation of title needs to be exclusive.
Consider, first, the problem of effective control over territory as a criterion for Banković arbitrary because it does not seem to follow from any cogent normative principles to speak of. 79 In sum, the criticism so far is that effective control over territory as an interpretation of jurisdiction in international human rights law is not satisfactory in terms of the outcomes it entails.
To complement these criticisms, I want to draw attention to the implicit use of the approximation model. Constructing jurisdiction in international human rights law as effective control over territory usually 80 starts with the assumption that jurisdiction is as a virtual extension of title to territory. 81 This is apparent in the first step of this type of analysis, namely 74 Banković v. Belgium, supra note 3, at 75. 75 This spatial model is just one of the concepts the Court currently operates with. The other one is the personal model, where authority over individuals is decisive. However, I have argued elsewhere that these were never meaningfully separate and that the Court has recently (hopefully) confirmed this, albeit implicitly. See Raible, supra note 1, at 164-165. 76 Milanovic, supra note 1, at 209-22. 77 Ibid., at 170-72 78 For a summary of his view see Tzevelekos, supra note 13, at 133-34 79 Shany, supra note 65, at 60. the claim that jurisdiction is primarily territorial. 82 There are two ensuing problems with this starting point. First, it assumes -wrongly 83 -that jurisdiction in international human rights law is a question of right, that is, of what a state has the international legal authority to do. This cluster of meanings of jurisdiction is connected to title to territory in a particular way: they are perceived to flow from it because territory is both a precondition and a source of sovereignty and jurisdiction is a particular subset of sovereign rights. 84 This first misunderstanding about the function of jurisdiction leads to the second one, which is to derive the criteria necessary for jurisdiction from the criteria to establish title to territory. In other words, the next step is to mirror the test used to establish original title to territory -that is -habitual and effective control and exercise of jurisdictional functions. 85 Effective control over territory is the interpretation of jurisdiction that follows from this model.
Further, there is the idea that jurisdiction in international human rights law is both limited by and limiting the sovereignty of other States. 86 It builds on the misunderstanding of jurisdiction as a right as opposed to a question of duty: it can only possibly limit or even displace the rights of other states if it is a right itself. The connection of this claim to the notion of title to territory is that it strives to mirror not only the criteria to be met for original acquisition of territory but also the purpose of the legal regime governing them. Even if the claims to territorial title are usually relative and in disputes title is awarded to whichever state has the better or best claim, the very purpose of the notion of title is that -once awarded or accepted -it is exclusive. 87 Just like the purpose of sovereignty, the purpose of this understanding is to maintain stability in a statist order. The question thus becomes: should this purpose, which is almost entirely foreign to international human rights law, influence our understanding of jurisdiction as a threshold criterion to apply it?
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The success criterion introduced above provide an answer. I argue that the approximation model does not fulfil this criterion for the following reasons. It does not take into account the crucial difference between the exercise of jurisdiction as a right and the use of jurisdiction as a criterion for the application of a duty. 89 This means, in turn, that it does not fit a relational account of human rights. The reason is that the approximation model is unable to treat jurisdiction as a threshold criterion for the application of human rights because it ultimately subordinates jurisdiction to territory instead of using title to inform the meaning of jurisdiction.
In terms of reasoning the law of territory cannot serve as an inspiration to characterize a relationship between a state and individuals.
None of this is to say that an interpretation of jurisdiction in international human rights law cannot ever rely on a notion of control over territory. It does mean, however, that in reaching this conclusion, the idea that jurisdiction is an extension of territory obscures rather than clarifies what should be at stake. The essence of title, as it were, cannot and should not be introduced into the interpretation of jurisdiction. The verdict on the approximation model is thus that it fails our evaluation and that we should look elsewhere when seeking to elucidate the relationship between jurisdiction and title to territory.
The Differentiation Model
The differentiation model maintains that jurisdiction as found in international human rights law should be determined with reference to different criteria depending on whether or not the State in question has title to the territory where the alleged human rights violation takes place.
Versions of the differentiation model include the idea that title to territory makes up for criteria 88 But see Bhuta, supra note 84, who argues that human rights actually rely on a statist system and states' legal systems. 89 See section 2.1 supra.
of jurisdiction that are not fulfilled; for example a lack in actual power by the state over territory or a situation in general. 90 The differentiation model could also result in the claim that as long as a state has title to a particular territory, it does not need jurisdiction in order for its human rights obligations to arise. Finally, it could translate into the contention that title always results in jurisdiction, regardless of whether the latter's criteria are met or not, while the same is not true extraterritorially. This section unpacks these claims and their consequences for the interpretation of jurisdiction before evaluating them against the criteria established above.
Traces of all of these claims are most prominently found in the ECtHR judgments in 92 In both cases, the Court had to determine who had jurisdiction in Transdniestria for the purposes of applying the ECHR.
As a consequence of the conflict between Russia and Moldova following the dissolution of the
USSR, Transdniestria declared itself the Moldovan Republic of Trasdniestria (MRT).
However, the status of the territory remains unresolved. The MRT is not recognized as a state and Moldova maintains that the MRT is part of Moldovan territory. 93 At the same time, the ECtHR considered it established that the MRT is under the effective authority and control of Russia. 94 As the MRT is not party to the ECHR, the Court had to decide whether it was Moldova or Russia that had jurisdiction over the applicants, which in both cases alleged their human rights were violated in the MRT. 95 The ECtHR found that Russia had jurisdiction because of its effective authority within the MRT, 96 which fits well with the case law discussed above. 97 However, the Court also held that Moldova retained jurisdiction for the purposes of certain human rights obligations towards individuals in the MRT even though it lacked effective control over the territory. 98 Here is what the Court had to say about the latter finding in Ilaşcu:
On the basis of all the material in its possession, the Court considers that the Moldovan Government, the only legitimate government of the Republic of Moldova under international law, does not exercise authority over part of its territory, namely that part which is under the effective control of the "MRT". … However, even in the absence of effective control over the Transdniestrian region, Moldova still has a positive obligation under Article 1 of the Convention to take the diplomatic, economic, judicial or other measures that it is in its power to take and are in accordance with international law to secure to the applicants the rights guaranteed by the Convention. 99 Admittedly, in the light of this article's purpose and particularly from the point of view of public international law, this quote does not make a lot of sense. After all, whether or not a particular government is considered legitimate or whether a government as opposed to a state is recognized, has no necessary bearing on title to territory. 100 What the Court may have meant to say instead becomes clearer upon consulting the relevant passages in Catan, however:
Although Moldova has no effective control over the acts of the "MRT" in Transdniestria, the fact that the region is recognised under public international law as part of Moldova's territory gives rise to an obligation, under Article 1 of the Convention… . 101 Again, the choice of words is unfortunate because it invites conflation of the notion of title with the concept of recognition of states. 102 Nevertheless, in my view the most sensible interpretation of this latter statement is that the ECtHR means to say the following. Moldova has, as a matter of international law, title to the territory of the MRT and retains jurisdiction and human rights obligations towards its population, albeit only a subset, as a direct consequence of this fact.
This means that Moldova's title to the territory comprising the MRT in the view of the Court made up in part for what Moldova lacked in actual control. In turn, this implies that as long as a state has title, the requirements for jurisdiction under the ECHR may be reduced or altered. 103 The more general implication is that the concrete meaning of jurisdiction and its criteria actually differ depending on whether the state to be held accountable has title to the territory in question. In other words, the differentiation model differentiates between the criteria of jurisdiction within the territory a state has title to and the criteria of jurisdiction outside of it.
How does the model fare in the context of the interpretation of jurisdiction when tested against our evaluative criterion? The main problem the differentiation model faces is the assumption that the relationship between individuals and states that allocates human rights duties is characterised by the state's relationship with a particular territory. Much like the approximation model, the differentiation model conceptualises jurisdiction as a form of upshot of territory. 104 It is only possible to claim that title makes up for whatever one lacks in jurisdiction if one also assumes that their criteria overlap and -importantly -have the same purpose. 105 At this point, it becomes clear that title to territory has not yet been deployed to interpret jurisdiction in line with relational accounts of human rights. This would only be successful if one could first establish that title to territory is a vital part of the state's relationship with individuals that justifies human rights. 106 The differentiation model does not fit well with the relational nature of human rights for much the same reasons as the approximation model.
This means that the differentiation model fails and -along with the conclusions in Ilaşcu and
To sum up, the differentiation and the approximation models both fail for similar underlying reasons. Problematically, these accounts confuse jurisdiction as a right with jurisdiction as a trigger of duties. 108 The approximation model does so more openly and consistently than the differentiation model. However, both allow title to territory to largely dictate the criteria of jurisdiction without establishing that it captures something about the preexisting relationship between States and individuals necessary for human rights to apply. In other words, they fail to account for the purpose of jurisdiction and ultimately they cement rather than lift the confusion surrounding it. This leaves us with the separation model, which is considered next.
The Separation Model
The separation model maintains that jurisdiction in international human rights law and title to territory should be conceptually separated and that similarities -if any -should not be taken for granted, let alone established with a view to territory. This model thus results in the view that title to territory does not and should not impact criteria of jurisdiction. It follows that a state that has title to a particular territory does not necessarily have jurisdiction. And even if the criteria for both of these concepts end up being similar, the reason is not that title impacts the interpretation of jurisdiction. Say, for example, jurisdiction is interpreted to mean effective control over an area. 109 In a paradigmatic instance of a State, this would mean that it has jurisdiction over the entire territory it has title to and in addition to that over any area it controls effectively through whatever means. 110 As long as the reason for the adoption of these criteria is tailored to the purpose of each area of law and the results arrived at independently, this is still fall under the separation model. 108 See section 2.1 above. 109 As mentioned above, this is not the only way it can or has been interpreted. The relational nature of jurisdiction between a subject and the authority needs to be stressed, as it corresponds to the relational nature of human rights between a right-holder and a duty-bearer. Article 1 ECHR situates human rights within a relationship of jurisdiction and makes them dependent on it: jurisdiction both requires the recognition of human rights normatively (jurisdiction as normative trigger of human rights) and provides the conditions for the corresponding duties to be feasible (jurisdiction as practical condition of human rights). Jurisdiction amounts, therefore, at once to a normative threshold and a practical condition for human rights.
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I read this passage to mean that jurisdiction as a threshold criterion captures the relational nature of human rights as a particular category of norms. 119 It thus has everything to do with the nature and function of international legal human rights and precisely nothing with whether or not a state has title to territory. Accordingly, she argues next that jurisdiction should be understood as a functional criterion with a territorial dimension. 120 Put differently, the territorial dimension of jurisdiction is a consequence of the function of jurisdiction as described above, not the other way around. Finally, Besson also expressly rejects the differentiation model by saying that '… there are no reasons … why jurisdiction should be conceived differently depending on whether it applies inside or outside the territory of a state party.'
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Turning to evaluating the separation model, I argue that it satisfies the success criteria.
In its clearest form, the model is premised on the idea that the relational nature of human rights as opposed to other considerations should inform the meaning of jurisdiction. This means that the separation model focuses on the allocation of human rights obligations according to a state's relationship with the individual in question, not the territory the individual happens to be found on. It follows that the separation model accounts well for the crucial connection of 118 Besson, supra note 16, at 863. 119 This interpretation is also faithful, I believe, to her work on the nature of human rights more generally. See, e.g., Besson, supra note 66. 120 Besson, supra note 16, at 863. 121 Ibid., at 866.
the relational nature of human right and the allocation of obligations. It does so precisely by eliminating the confusing link with title to territory. This means that the separation model fits well with the relational nature of human rights postulated above. The result of this evaluation further elucidates the issues with the approximation and the differentiation models: it seems that title to territory, conceptually speaking, has too little in common with jurisdiction in international human rights law to contribute to the latter's interpretation. In fact, after the evaluation of all three models using title in this way appears to be an attempt to square the circle.
Conclusion
This article has shown that, despite received wisdom to the contrary, title to territory continues to shape our understanding of jurisdiction in international human rights law. In order to show further that this should be avoided, it analysed the relationship of the two concepts. After considering a few examples pertaining to their potential connection, the article defined each of the concepts in line with their purpose. Jurisdiction was defined as a threshold criterion that triggers human rights obligations of states towards particular individuals and title described as a set of claims to territory that -at their heart -are designed to uphold minimal stability. Next the paper introduced three models of the relationship and evaluated them in light of their fit with the relational nature of human rights. The result of the evaluation was that the approximation and differentiation models -that is, those that maintain title's influence on the interpretation of jurisdiction in various degrees -fail the success criterion, while the separation model satisfies it.
The most important finding is thus that title to territory as understood in public international law cannot and ought not to inform the meaning of jurisdiction in international human rights law. This is significant as the implicit use of territorial conceptions of jurisdiction linger on in the reasoning of authors, and particularly the ECtHR even when the outcomes of their reasoning align with the separation model. In light of this it is safe to say that much of what plagues the approaches taken by the ECtHR is based on these models lingering on as assumptions. The conflation of the various models introduced here means that the Court keeps falling back on notions such as that jurisdiction is 'primarily territorial' and thus has never fully arrived at an interpretation of jurisdiction that pays sufficient attention to the distinction between jurisdiction as right and jurisdiction as duty stressed above.
It has not been the aim of this article to offer a new account of jurisdiction. Instead, the goal was to illuminate the relationship between jurisdiction in international human rights law and title to territory. This means that, in and of itself, the argument presented here does not aim to support or undermine any of the numerous interpretations of jurisdiction that have been proposed so far. However, the argument has implications for the limits of such accounts. In particular, I suggest that looking for guidance on jurisdiction in territorial notions should either be informed by the purpose of the former, or avoided entirely.
Thus, the findings of this paper could be employed to avoid some of the shortcomings of the interpretation of jurisdiction in human rights treaties. This is true for the ECHR, where the debate is advanced and the arguments are sophisticated, but also for other instruments where the concept of jurisdiction has not yet been elaborated on in as much detail. Finally, and pertaining to international human rights law in general, approaches to jurisdiction that relyeven implicitly -on notions related to title to territory should be approached with caution and, where they subvert the purpose of jurisdiction as a justificatory tool for the allocation of human rights obligations, abandoned.
